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Background

The Lynn Water and Sewer Commission (Commission) provides water and wastewater collection,
treatment, and disposal services for residents and businesses in the city of Lynn, Massachusetts and
several surrounding communities. Pursuant to a consent decree negotiated with the United States
Environmental Protection Agency (EPA), the Commission constructed a 25.8 million gallon per day
primary wastewater treatment plant in 1985 and secondary wastewater treatment facilities in 1990. The
wastewater treatment plant has been operated by U.S. Filter under a series of contracts since the plant
came on line in 1985.

Lynn's wastewater collection system was constructed between 1884 and 1928. Prior to 1990, the
collection system had many combined sewers that carried both sanitary flows and stormwater. The
combined sewer system lacked the capacity needed to handle the combined flows and would overflow
during periods of heavy rain, discharging untreated wastewater into river or ocean waters. The
inadequate capacity of the combined sewer system also produced flooding of streets and basements in

Lynn.

In 1987, the Commission negotiated an amended consent decree with the EPA requiring the
Commission to develop a plan to address the combined sewer overflows (CSOs). The engineering firm
of Camp Dresser & McKee Inc. (CDM) developed a CSO control plan that included separating
combined sewers in some areas of Lynn and constructing a tunnel/pumpback facility to store excess
water during periods of heavy rain. CDM's 1998 cost estimate for the tunnel/pumpback facility was $62
million.

Beginning in 1991, the Commission began a sewer separation program as required by the consent
decree. Between 1991 and 2000, the Commission awarded eight construction contracts for sewer
separation work in various Lynn neighborhoods. These contracts were awarded on the basis of bids
solicited under the state's public construction bidding law.

Planning for Long-Term DBO Contracting
In 1997, CDM conducted an efficiency study for the Commission to identify potential management or

operating changes that would produce cost savings. In the 1997 efficiency study, CDM noted that the
operation and maintenance contract required U.S. Filter to employ a minimum of 49 employees at the
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wastewater treatment plant. CDM recommended the award of a contract to design and build
improvements to and operate the wastewater treatment plant for a 20-year term. CDM determined that a
20-year design-build-operate (DBO) contract could produce cost savings if the contractor were allowed
to reduce the number of employees. The CDM study recommended against the DBO contract approach
for the design and construction of CSO abatement facilities, but the Commission did not follow this
recommendation.

In 1997, the Commission entered into privatization services contracts with CDM and with the New York
law firm of Hawkins, Delafield & Wood (HDW) to assist with the procurement of long-term DBO
contracts for the wastewater treatment plant and for CSO abatement work, referred to as the East Lynn
CSO Project. In 1998, the Commission shifted the privatization services work from CDM to Malcolm
Pirnie, another engineering firm, through a no-bid amendment to a small engineering services contract.
The Commission's expenditures for these two privatization consultants would mount to more than $3
million over the following three years.

The Commission obtained special legislative authorization in 1998 to exempt the DBO contracts from
the state's public construction bidding law. In February 1999, the Commission issued requests for
proposals (RFPs) for both contracts; proposers could respond to one or both RFPs.

The East Lynn CSO Project

The Commission chose an open-ended design approach for the East Lynn CSO Project. The RFP invited
proposers to develop a design based on any technology that would accomplish the project objectives of
reducing or eliminating CSOs and flooding problems. This approach was intended to promote
competition among firms to develop the most cost-effective design. The Commission expected to place
responsibility on the contractor for meeting the project objectives.

However, the Commission's expectations for the East Lynn CSO Project procurement approach proved
to be unrealistic. The open-ended design competition required proposers to invest substantial resources
to investigate the causes of the CSO problem and to develop design solutions; thus, the high cost of
proposal preparation discouraged rather than promoted competition. The Commission received only two
proposals: one from U.S. Filter and one from another design-build team. U.S. Filter had been acquired
by Vivendi, a $45 billion corporation, prior to the proposal due date; the design firm responsible for
preparing the second proposal was also owned and controlled by Vivendi. Thus, it does not appear that
the Commission generated genuine competition for the project.

Neither of the two proposals included the tunnel/pumpback facility that CDM had recommended in
1990. Instead, both proposals were for sewer separation projects. U.S. Filter proposed to install a new,
small-diameter, sanitary-only sewer but refused to accept responsibility for the risk of sewer overflows,
sewage backup, and flooding that could result from this approach. The second proposal contained a
completely different scope of work, calling for the construction of a new, large-diameter stormwater
sewer. Because the scopes of work involved in each approach were so different, the proposal prices were
not comparable.

After 15 months of proposal evaluation and contract negotiation, the Commission awarded a $48 million
sewer separation contract to U.S. Filter. However, the contract did not produce the benefits that the
Commission had hoped to achieve through the DBO process. The U.S. Filter approach poses risks of
sewer overflows and flooding resulting from inadequate sewer capacity. Under the one-sided contract
negotiated with U.S. Filter, the Commission bears the risk for ensuring that the sewer system design has
adequate capacity to prevent these problems. The contract also makes the Commission responsible for
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other construction work that will be required to meet the project objectives. The findings in this report
show that this work is likely to bring the Commission's cost for the project to more than $86 million.
Even more troubling, the Office's cost estimate for the sewer separation work proposed by U.S. Filter
shows that the $47 million design-build price is $22 million higher than the cost of comparable work
procured by the Commission under the state's public construction bidding law for other sewer separation
projects.

The Commission's Chairman and the Mayor of Lynn have publicly claimed that the U.S. Filter contract
stands to produce $400 million in cost savings when compared with a 1990 plan for a totally different
technical approach involving a tunnel/pumpback facility. This cost-savings claim was not supported by
the engineering cost estimates prepared by the Commission's own consultants. But more importantly, the
comparison of the cost of the U.S. Filter contract with the cost of the tunnel/pumpback plan is a red
herring. U.S. Filter's $47 million design-build price is nearly double the cost for similar construction
work procured through competitive bidding, making the East Lynn CSO Project a bad deal for
ratepayers.

The 20-Year DBO Wastewater Treatment Plant Contract

The Commission's 25.8 million gallon per day wastewater treatment plant has been operated by U.S.
Filter since the plant came on line in 1985. The Commission awarded a five-year contract to U.S. Filter
through a competitive process in 1991 and subsequently amended that contract to allow U.S. Filter to
pass through increased operating costs. The Commission again solicited proposals for a new five-year
contract in 1996 and received competitive proposals from U.S. Filter and another firm. The price
proposed by U.S. Filter in 1996 would have resulted in approximately $500,000 in cost savings per year
in comparison with the 1991 contract. However, the Commission did not award a new contract in 1996
but instead continued to rely on U.S. Filter to operate the plant for another four years under month-to-
month extensions of its 1991 contract pending the procurement of a 20-year DBO contract.

The RFP for a 20-year DBO contract issued by the Commission in February 1999 generated only two
proposals. As was the case with the East Lynn CSO Project, the two proposals were submitted by U.S.
Filter and by another firm; both firms were owned and controlled by Vivendi. Thus, the RFP process did
not generate meaningful competition.

The Commission relied on Malcolm Pimie to perform an analysis comparing the costs of the two
proposals and to determine whether a 20-year DBO contract resulting from one of the proposals would
result in lower costs than a traditional, five-year operating and maintenance contract. Malcolm Pirnie's
flawed analysis overstated the Commission's actual operating cost in projecting that the 20-year DBO
contract would cost $28.6 million less over the 20-year term than the Commission's then-current five-
year contract. When the Office corrected the costs to reflect the Commission's actual data, the projected
savings were reduced from $28.6 million to $7.7 million. Moreover, cost adjustment factors in the 20-
year DBO contract will increase the Commission's costs, further eroding any potential cost savings.

The Office used Malcolm Pirnie's mathematical model to compare the cost of U.S. Filter's 1996
competitive proposal with the 20-year DBO contract. This comparison shows that the competitive price
for a five-year contract, extrapolated to 20 years, would produce lower costs than the 20-year DBO
contract with U.S. Filter. U.S. Filter may realize operating cost savings resulting from its CSO work and
its planned staff reductions, but the findings in this report show that the savings will translate to
increased profits for U.S. Filter rather than lower rates for the ratepayers. Moreover, the Commission
will have little leverage in future cost-adjustment negotiations with U.S. Filter under the complex, 20-
year DBO contract, which effectively insulates U.S. Filter from the threat of future competition.
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The Commission's Privatization Consultant Contracts

The findings in this report also show that the Commission failed to exercise control over its expenditures
for privatization consultants, which mounted to more than $3 million over three years. The Commission
initially awarded a competitively priced $56,168 general engineering services contract to Malcolm
Pirnie. The Commission later amended that contract to allow Malcolm Pirnie to increase its hourly rates
by as much as 73 percent and to bill more than $1.6 million in privatization consultant services.

The Commission also awarded a sole-source contract for privatization legal services to the New York
firm of Hawkins, Delafield & Wood (HDW) that grew to more than $1.5 million over the first three
years. This open-ended contract did not require HDW to itemize or document the $92,564 in travel and
meal expenses billed to and reimbursed by the Commission. After the Office requested documentation,
HDW acknowledged that $3,295 of those expenses had been erroneously billed to the Commission and
that HDW had no documentation to support another $4,695 in travel and meal expenses.

The RFPs for both of the DBO contracts required the winning firm to reimburse the Commission for the
cost of the privatization consultants. This imprudent method of financing its consultant costs created
pressure for the Commission to award the contracts to recover the $3 million it had spent, regardless of
whether the contracts offered good deals for ratepayers.

Click here to view the entire report. [PDF;1977KB,108 pages]

©2001 Office of the Inspector General, Commonwealth of Massachusetts. All rights reserved.
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COMMONWEALTH OF MASSACHUSETTS

ESSEX,SS. - SUPERIOR COURT pye=py 5 res
crviL acTion No, Fa0453

TRPREINE

DANIEL C. MACRITCHIE
Plaintiff

V.

VEOLIA WATER NORTH AMERICA
ENGINEERING & CONSTRUCTION, INC.
N/K/AN.A. WATER SYSTEMS, LLC;
VEOLIA WATER NORTH AMERICA
OPERATING SERVICES, INC.;
US FILTER CORPORATION;
ANDREW D, SEIDEL;
MATTHEW S. THOMPSON;

-JAMES BROWN;

.MICHAEL RODI;

- SCOTT RECINOS;
JOHN LUCEY;

. MICHAEL STARK; and
BRIAN J. CLARKE,

Defendants

J

COMPLAINT WITH JURY DEMAND -

I, Plaintiff is Daniel C. MacRitchie, an individual having a usual place of residence in

Exeter, New Hampshire.

D

Defendant is Veolia Water North America Engineering & Construction, Inc., a
corporation-having a usual place of business at 250 Airside Drive, Moon Township,
Pennsylvania, and is the successor to US Filter Engineering & Construction, Inc., 2

Pennsylvénia corporation, having a usual place of business at 250 Airside Drive, Moon

Township, Pennsylvania (“US Filter Engineering” collectively hereinafter).
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3. Defendant N.A. Water Systems, LLC, 2 Pennsylvanié Limited Liability Corporation,
having a usual place of business at. 250 Airside Drive, Moon Township, Pénpsylvania, is
the surviving company of a merger between Veolia Water North America Enéineering &
Construction, Inc., and N.A.Water Systems, LLC which occurred on July 16, 2004. N.A.
Water Systems, LLC,isa suﬁsidia.ry_ of Veolia Water North America Operating Serﬁces,
Inc. (F/K/A US Filter Operating Services, Inc.), a D_elawaré Corporaiion, having a usuali‘

| place of business at 250 Airside Drive, Moon Township, Pennsylvania (hereinafter
referred to as “VWNAOS™). VWNAOS is & subsidiary of & French multinational
'bu.sines.s known as Veolia Environnement formeriy known as Vivendi Environ.nex;xent,
‘ and Sorr;'etin)cs referred to by its trade name or parent Vivendi (“US filter Engi_nec'ring”
collectively hércinafter).
N D'efendan't is US Filter Coi'pqration, a California corporation, having a usual place of
. business at 40-004 Cook Str'eet,'Palm Desert, Califotnia.
5 Defendant is Andrew D. Seidel, president of US Filte-,r Corporation, having a usual place
. of business at 40-004 Cook Street, Palm Desert, California.
6. | Dcfendgn,t is Matthew S. Thompson, treasurer of US Filter Corporatibﬁ, havingausual ..
place of bus'mgss at 40-0‘04' Cook Street, Palm Qescrt, California. |
_ .7. ", Defendant is James Brown, president N.A. V\./étcr Systems, LLC, having a usual place of
business z.1t 250 Airside Drive, Moon Townsh'x'p, Pennsylvania.
8. Defendant is Michael Rodi, a human resourcés employtee of N.A. Water Systems, LLC, e
and/or US Filter Co.rporation, having a usual busint;.ss address of 250 Airside'Drive,
Moon Township, Pennsyivan'la.. _
9.  Defendant is Scott Recinos, Vice President of N.A. Watet S};stems, LLC, having a u-sual

2
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10.

11.

13.

14, .

15,

16.

e

place of residence at 43901 Felicity Place, Ashburn, Virginia 20147.

Defendant is John Lucey, an Officer of VWNAOS, having a usual business address at

250 Airside Drive, Moon Township, Pennsylvania.

De_fendant is Michael Stark, President of VWNAOS, having a usual business address at

250 Airside Drive, Moon Township, Pennsylvania.

Defendant is Brian J. Clarke, Manager of N.A, Water Systems, having a usual business

.address at LLC, 250 Airside Drive, Moon Town_ship,‘PeDnSylvania. '

STATEMENT OF FACTS

. On or about July 25,2002, US Filter Engineering, a subsidiary of US Filter Corporation,

made a written offer of employment to Mr. MacRitchie for the position of Construction

Manager at the Lynn Water and Sewer Commission located in Lynn, Essex County, .

Massachusetts. In that offer, US Filter Engineering offered a base salary at the rate of

pinct)" thousand dollars ($90,000.00) per annum plus substantia! fringe benefits,

including but not limited to health insurance, dental insurance, life insurance, disability

. insurance, 401(k) plan participation, and other benefits. In additipn, US Filter

cash cofnpensation to Mr. MacRitchie.

_ Engineering assigned a percentage of the Project Incentive Plan (“PIP™) as additional

The PIP value assigned to Mr. MacRitchie was established as a component of each of the

two (2) principle contracts on which Mr. MacRitchie worked and was considered earned

compensation in the form of wages in connection with each contract.

Onor about August 1, 2092, Mr. MacRitchie accepted the offer of employment.

On or about August 28, 2002, less than a month after commencing work at US Filter

Engineering, Mr. MacRitchie was paid four thousand five hundred dollars ($4;500.00)

3
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under the PIP compeﬁsation plan in connection with a contract with the City of Lynn.

17.  On or about August 1, 2002, US Filter Engiﬁeering assigned Mr. MacRitchie to be the
project manager for a troubled cbntra’ct'with the Lynn Water & Sewer Commission
(“Commission”) in Lynn, Massachusetts.

18. *Mr. MacRitchie worked out of the US Filter Engineering office located at 330 Lynnway,
Suite 107, Lynn, Massachtisetts on a regular Bas_is. ‘ |

19 Inm ] anuary 2003, US Filter Engineering promoted Mr. MacRitchie from his current

' project management posifio.xl to his new position as the Northeast Regién Operations

Maﬁager. In-or about the same time, US Filter ﬁngineeﬁng assigned Mr. MacRitchie to
: S/tt another troubled contract in addition to the Lynn contract. This contract was with the

Borough of Naugatuck, Connecticut.

THE COMMISSION’S CSO CONTRACT

20. The City of Lynn's wastewater collection §ystem was constructed between 1884 and

- 1928, Prior to.] 990, the collection system had many combined sewers that carried both
sanitary flows and storm water into the same system. The combined sewer system lacked '
.the capacity ncédcd to handle the combined ﬂo.ws and would overflow d'uri}xg periods of -..
heav-y ra:m, discharging untreated wastewater into various bodies o-f water, including the

Massachusetts Bay.

21, In 1985, the City of Lynn and the Commission entered into a consent decree with the
Unitéd Stat;é Environmental Protection Agency (“EPA”) as a result of years of litigation. .
under the Clean Water Act. The consent decree was anmended in 1?87 to address
combined sewer overflows (“CSO”).

22. ° Fora period of time, Wheelabrator EOS, Inc. operated the wastewater facility for the

4
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..\\_ .
Commission. In the Iate- 1990s, WE Filter Corporation acquired thelab:ator EOS, Inc.

23. Duripg the mid 1990s, the City of Lynn retained a Boston engi_neering firm, Canip,
Dresser & McGee (‘_‘CDM”), to design an improved wastewater treatment system to
;esolve the CSO problem.

24.  In 1997, CDM conducted an efficiency study for the Commission to identify potential
managerial or operational changes that w;vould produce cost sayi_ngs. In the 1997
efficiency study, CDM noted that the operation and maintenance contract required U.S.
Filter Corporation'to employ & mini:mum of 49 employees at the wastewater treatment
plant. CDM recommended the award of & contract to design end build improvements to
the wastewater treatment plant and to operate the plant fora 20-y'e.ar. term. CDM
determined that a 20-)’cﬁr design—build—opefate (“ﬁB’O“) contract could produce cost

, s'aviﬁgs if the contractor was allowed to reduce the nurnber of employees. The CDM
~ study recommended against the DBO contract approach for the design and construction
of CSO abatement facilities; howéver, the Commission did not follow this_
_recommendation.

25. In 1998, the Cor‘ﬁn‘lissiou obtaine.d Spécial Iegislﬁti\'e authorizatioﬂ 10 exempt the DBO ...
contracts from the Commonwealth’s public construction bidding law. P_érti-ally due to
this gxemption, only US Filter Corporation and one other entity bid for work from the
Commission. '

26. - On or about September 11, 2000, Pat McManus, the Mayor of the City of Lynn and the -
Commission Chairman, told fellow members of the Commission that the Commission
would realize savinés of $400 million by adopting US Filter Corporation’s proposal. In
an effort to sway fellow Commission members, Mr. McManus stated, “I am the Mayor of

5
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the city, and I want to make this simple for you. Anybody who votes against this ougfxt
to be run out of town on a rake.” Despi.tc the recommendations of CDM, the.
Commission entered into a $48 million sewer s'e_paration. contract with US Filter
Corporation under terms that did not incorporﬁe the design terms recommended by
CDM.

27. Shortly thereafter US Filter Corporation retained a lobbyist John “Jack” E. Murﬁhy,'
currently of Issues Management Group, Inc., who had a Working relationship with Mr.

" McManus and had formerly served on the Massachusetts 1eéislatu‘re.

28.  On or before December 2002, US Filter Corp;Jration began to secretly negotiate the terms
of an employment/consulting relationship with Mr. McManus. Mr. McManu#‘
c.mploymem/consulling.rclationship with US Filter Corporation commenced on or about
January 2603’. |

29.  Asaresult of complaints regarding the bidding process, the cost overruns, and the
ultimate costs to tax payers, the Inspector General for. thc‘ Commonwealth of

~ Massachusetts conducted an iﬁvest'i gation of the relationship between tht;. City of Lynn,
| the Commiission, and Ué Filter Corporation relating to the CSO cout.ract. |

30.  In June 200'1, the Inspector Genera} for the Commonwealth of Massachusetts issued a
report in excess of one hundred pages in which it concluded thiat the Comumission had
éhtered into a contract that had unreasonably shifted the burden of risl; from US Filter
Corporation to the Commission and to the tax payers of the City of Lyan. The report
further concluded that the true cost of the co-ntract was nearly two times the cost that it
should have been .and that the bidding process had not been competitive, which had
resulted in an extremely expensive contract for the Commission and for the tax payets of

6
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the City of Lyna.

31.  The Massachusetts Inspector General also concluded that the inhrponed $400 million
savings was unsubstantiated and called it a “red herring.”

32. Inorabout the early part of 2002, the Corﬁmission demanded that US Filter Corporation
remove its original project manager, William Fahey, from the CSO project.

33, M MacRit;:hie's offer of employment from US Filter Engineering was contingent upon
the Commission determining that Mr. MacRitchie was a suitablé replacement for William
Fahey. .

34, On or ?bout August 12, 2002, the Commission accepted Mr. MacRitchie as US Filter
Corpora.tion’s replacement project manager. . |

35.  Inorderto imprdve its relationship with municipalities, Ué Filter Corporation hired a
former M;;ssachusetts represent'ati\‘re, Christopher G. Hodgkins, as Vice President and as

- Mr. MacRitchi-e’s'superviso.r. .

36.  In orabout May 2003, US Filter Engineering paid the Greater Lynn Mental Héa-lth &
Retar@atiox1 Assodia‘ti011', Inc. (“GLMHRA™) $10,000.00 for a table ata purported
charitable evént for GLMHRA. At that time, City Council President James M. Cowdell -+. -

: énd forme;r City Council President and senior manager at Lynn Water and Sewer
Commission Robert Tucker were employed by or'z.lﬁ'xliated with GLMHRA‘.

37. At that time, Robert Tucker was the President of GLMHRA. 3amcs Cowdell was an

.employee and still holds the position of Chief Administrative Officer of GLMHRA. |

~ Over the course of the next several weeks, Mr. MacRitchie learned that none of the local
business people with whom he had contact were aware of GLMﬁM’S pending charitable
event. Mr. MacRitchie questioned the appropriateness of the $10,000.00 payment which

7
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~
had been approved by Mike Stark, the president of VWNAOS, which is an affiliate of US
Filter Corporation. Subsequently, GLMHRA returned the $10,000.00 payment and the

charitable event never took place..

THE COMMISION DEMANDS REMOVAL OF MR. MACRITCHIE

38.  In October 2003, the Cc;mnlission demanded that US Filter Corporation remove Mr.
MacRitchie as the project manager.

39. . Onor about October 31, 2003, US Filter Enginee,ﬁng and US Filter Corporaﬁon wrote to
the Commission supporting Mr. MaERjtchie and opposing the demands of the
Commission.

40. Because‘ of strained relations between the Commission and US Filter Corporation and US
Filter Engineering, both entities sought a way.to sever their relationship with tﬁc
Cqmm‘issi-dn in a.manner thz;t w01_1'ld be favorable to them.

41.  Certain senior employees at US Filter l-?.nginee.ring made a conscious decision to engage
in conduct and omissions that would lead to thé termination of the CSO Contract. This
was sometimes referred to internally as “Plan A.”

42. On or about February 24, 2004, the Commission terminated its. contract with US Filter . ..

| Corporation for various reasons, including but not limited to, US Filter Corporation’s
- election toallow a performance guarantee or bank letter of credit in the arﬁount of §15

million dollars to expire in December 2001 without renewing it.

THE NAUGATUCK WASTE WATER CONTRACT
43. Inor about 2002, US Filter Corporation and the City of Naugatuck, Connecticut entered
intoa lc;ng—tcrm wastewater treatment and managément contract.
' 44 This contract was troubled from the outset because c;f design defects in the upgrade plan.

8
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45.

46.

47.

48,

On or about November 2003, Mr. MacRitchie ieamed that Gerald Grubesky, US Filter .
Corporation's professional engineer of record for the contract, had beén stamping -
drawings with his professional engineering stamp without first diligently reviewing the
drawings. Mr. MacRitchie was informed by Mr. Grubesky that this was a typic;al practice
at US Filter Corporation. | |

In or about the same time, Mr. MacRitchie also learned that Jim Ignatius, US Filter
Corporation’s lead architect on the i)roject had not reviewed the .;:unent State of
Connecticut supplcméntal building ;:odes and fire codes pr@or to finalizing architectural
plans for the project. US Filter Corporation had submitted these architectural plans to the

Borough of Naugatuck, which were subsequently used and relied upon in their approval

of payments to US Filter Corporation. Mr. MacRitchie spoke with his supervisor

~ regarding the architectural plans that did not meet the State of Connecticut’s

. supplementa! building codes and fire codes and regarding the need to spend hundreds of

* thousands of dollars to comply with the codes.

MR. MACRITCHIE’S OVERALL JOB PERFORMANCE

Despite the hurdles facing Mr. MacRitchie, he excelled in the management 6f the Lynn .

CSO Contract. As a major milestone, he obtained a contract modification that

accelerated the schedule allowing cbmpletion of the contract three (3) years ahead of

time.

In August 2003, Mr. MacRitchie’s supervisor, David Ford, conciucted a written

. performance review and rated Mr. MacRitchie as a 4 on a scale of 1 ~ 5, stating that Mr.

" MacRitchie met job requirements with high proficiency. Mr. Ford also made other

laudatory commeants regarding Mr. MacRitchie.

9
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'49.  Inadocument dated October 31, 2003, Mr. John Lucey, the -Sen'ior Vice President and |
Officer of US Filter, wrote, “Mr. MacRitchie is one of our finest project managers...”
50.  Inorabout December 2003; David Ford stated that Mr.' MacRitchie’s PIP allocation from
the Lynn CSO contract should be paid to him.

THE REQUEST FOR FMLA LEAVE, RETALIATION AND TERMINATION

51; . On Scp'tembcr 26, 2003, Mr. MacRitchie's.wife gave birth to thg couple’s daughter.
52.  OnApril 13,2004, Mr. MacRitchic requested four (4) weeks off under t_ﬁe Family
. Medical Leave Act, 29 U.S.C. 260 b et seq., (“FMLA™) to care for his infant daughter
from June 7, 2004 through July 2, 2004,
53.  The request was denied. Instead, US Filter Coxporation permitted Mr. MacRitchie to take
“two (2) \;'eeks off from \\'ro.rk cém;'nencing June 7, 2004.
..... . - 54, 'While_ 0;1 FMLA lez;ve beginning on June 7, 2004, Mr. MacRitchie was ponstantly -
| . - contacted by his supervisdr and'fellc;w employees, requiﬁng ixim to spend hours on the
telephbnc and e-m:;\il.

55. OnJune 18, 2004, without warning or explanation, Mr. MacRitchie was terminated from’

his employment.

COUNT I - FMLA VIOLATIONS
. (Against Veolia Water North Améri;:a Engineering & Construction, Inc., N.A. Water Systen'ls,.
LLC. Veolia Water North American Operating Services, Inc., US Filtér Corporation, John
- - Lucey, Scott Recinos, Brian J. Clarke, and Michael Rodi)
. :56.  Plaintiff realleges paragraphs 1 - 55 above and incorporates the same by reference ds if
specifically set forth herein.- |
57 . As employers, Veolia Water North America Enginc‘cring & Construction, Inc., N.A.

10
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Water Systems, LLC, Veolia Water North American Operating Services, Inc., and US

Filter Corporation were subject to the requirements of tﬁe FMLA; its employees, John

" . Lucey, Scott Recinos, Brian J. Clarke and Michael Rodi, were also subject tb the same
requirements.

58.  Mr. MacRitchie timely provided written notice to his employer that he intended to take
FMLA leave.

59.. . Veolia Water North Amer.ica Engineering & Construction, Inc., N.A. W-atc; Systems,
LLC, Veolia Water North America-n Operating Sqrvices, Inc., and US Filter Corporation
interfered with M. MacRitchie’s right to take FMLA by demanding that Mr. .
MacRi.tcl:hic’s daughter’s pediatrician certify that the leave was medically necessary when
such a requirement is not permitted by statute or regulation.

60. . Veolia \\.{éter North Americ.a'Engineering & Construction, Inc., N.A, Water S)tstem-s,
LLC, Veolia \Vatgr North American Operating Services, Inc., and US Filter Ct.)rporation
were required to grant FMLA leavé to Mr. MacRitchie to care for_ his infant daughtér
without the necessity of providing a statement from a pediatrician.

61.  As aresult, instead of ft;ur (4) weeks, Mr. MacRitchie was granted two (2) weeks off of .. .
what he believed to be family medicai leave under the FMLA from June 7, 2004 through
June 18, 2004. '

62. -Ve.olia Water Nprth America Engineering & Construction, Inc., N.A. Water Systems,
LLC,' Veblia Water North American Operating Services, inc., ‘and US Filter Corporation .
unlawfully reclassified Mr. MacRitchie's leave as sick leave rather than FMLA leave.

- 63. Veolia} Water North America Engineering & Construction, Inc., N.A. Water Systems,
LLC, Veolia Water North American Operat'ing Services, Inc., ana US Filter Corporation
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64.

65.

did not have a written policy in effect and did not effecn:ate the policy ina tim;:ly manner
as required under the FMLA and the accompanying regulations, which allow for the
reclassification of FMLA leave.

As a result of the aforementioned conduiict, Veolia Water North America Engineering &
Construction, Inc., N.A. Water Systems, LLC, Veolia Water North American Operating’
Services, Inc., and US Filter Corporation unlawfully interfered with the exercise of Mr.
MacRitchie’s right to take FMLA leave.

Veolia Water Nérth America En.gi.néering & Construction, Inc., N.A. Water Systems,
LLC, Veolia Water Notth Ammcan'Operat'ing Services, Inc., US Filter Corporation,
John L;l'cey, Scott Rec;ihos, Brian J. Clarke and Michael Rodi unlawfully retaliated
against Mr. MacRitchie for taking FMLA leave by terminating his émploymEnt on Juhq

18, 2004.

CCUNT 11 - MASSACHUSETTS WAGE ACT CLAIMS

(Against Veolia Water North America Engineering & Construction, Inc., N.A. Water Systems,

LLC, Veolia Water North American Operating Services, Inc., US Filter Corporation, Andrew D.

Seidel, Matthew S. Thomps-on and James Brown)

66.

67:

68.

Plaintiff realleges paragraphs 1 - 65 above and incorporates the same by reference as if

“specifically set forth herein.

-On September 9, 2004, Mr. MacRitchie ﬁléd a non-payment of wage complaint form

\\./ith the Office of the Attorney General for the Commonwealth of Massachusetts. A cc?\p_\-: '
of the non-payfnent of wage complaiﬂt is attached herewith as EXHIBIT A. .

On October 19, 2004, the dﬁ'xce of the Attorney General f'or the. Commonwealth of
Massachusetts granted Mr. MacRitchie the right to file a private right of action. A copy
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69.

70.

71.

~

of the authorization is attached herewith as EXHIBIT B.

‘At the time of termination, Mr. MacRitchie’s base pay was in the amount of ninety two

thousand seven hundred dollars ($92,700.00)vper apnum'.

Throughout Mr. MacRitchie’s employment, Mr. MacRitchie received pay checks and
benefits from US Filter and he was provided benefits through various US Filter programs.
At all times material hereto, Veolia Water North America Engineering & Construction, -
Inc., N.A. Water Systems, LLC, Vgolia Water North American Operating Services, Inc.,
and US Filter Corporation were emfnloyers pursuant to Mas‘sachusetts G.L.c. 149
secﬁons 148 & 150. -

As eméioyeﬁ; Veolia Water North America Engine-ering & Const'ructioﬁ, Inc.,N.A.
Water Systems, LLC, Veolia Water North An;erican Operating'Sen;ices, Inc., and US
Filter Cor'l')oratiOn were required to pay the plaintiff all eamed wages in a timely manner

as more particularly set forth in the attached EXHIBIT A.

Andrew D. Seidel, Matthew S. Thompson, J ames Brown, and Michael| Stark as officers

of the respective employers are personally liable for failure to pay wages.

. COUNT LIX - BREACH OF CONTRACT

(Against Veolia Water North America Engineering & Construction, Inc., N.A. Water Systems,

LLC, Veolia Water North American Operating Services, Inc., US Filter Corporation, Michael

Stark, John Lucey, Scott Recinos and Michael Rodi)

74,

75.

Plaintiff realleges paragraphs 1 — 73 above and incorporates ‘the same by reference as if h
specifically set forth herein.

-On or about July 25, 200.2,‘ John Lucey, N.A. Water Systems’ Executive Vice President,
knowingly.withhe'ld_ material information froxﬁ Mr. MacFitchie to induce him to accept
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76.

71

"~

..-~\\ . \ o ,
the position of project manage: at the Lynn CSO project, including but not limited to: (a)
that the Mgssachusetts Inspector General had conducted an investigation regarding the
relationship between the City .of Lynn, the Commission, and US Filter Corporation and

had issued a very negative report relating to the CSO.contract; (b) that the Inspector

General had concluded that U.S. Filter Corporation’s.$47 million design-build price was

_-nearly double the cost for similar construction work procured through competitive

bidc'ling, making the Lynn CSO Project a bad deal for the Commission; (c) that there were
warring factions within the Comm{ésion, one group supporting US Filt;r Corporation_and
the otﬁer wanting to dismiss US Filter Corporation; (d) that thc' opposing members of the
Commission, lead by Chairman David Ellis, now held a majority position on the Board of
_Commissioners; (e) that the opposing member were ,6n a mission to discredit and harm
USF ilter Corporation; (tj that the opposing members had already engaged in the tactic of

demanding the removal of a US Filter project manager for the purposes of interfering

“with US Filter’s execution of the project; (g) that US Filter Corporation had engaged in

deceptive conduct relating to performance guarantees under the contract, which were

never provided.

-‘Had N.A.. Water Systems’ Executive Vice President, John Lucey, made-the .

~ aforementioned material disclosures, Mr. MacRitchie would not have accepted the

position as offered.

On or abott J anuary 2003, Mr. Lucey assigned Mr. MacRitchie to take over the

management of the troubled Naugatnck Connecticut project. As Mr. MacRitchie gained

| familiarity with the project, it became apparent that cost projections for the project would

fall far short of the actual pfoject costs. Despite numerous attempts by Mr. MacRitchie,
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79.

80.

~
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\'.

Mir. Lucey refused to allow Mr. MacRitchie to incorporate realistic financial projections
into the project. Mr. Lucey’s refusal resulted in regular cost overruns, which were
reported to upper management on & monthly basis, These fegular cost overruns created
the appearance of mismanagement of the project to those outside of Mr. Lucey's control
group thereby causing damage to Mr. MacRitchie’s reputation.

On or about April 22, 2004, Mr. MacRitchie was assigned a new supervisor, Vice
President Scott Recinos, who was based in Gaithersburg, Maryland. Although Mr.
Recinos was Mr. MacRitchie's supervisor, he showed no interest in tl.ae ﬁoubled
Naugatuck project and communication from Mr. Recinos to Mr. MacRitchie was
virtually nonexistent until Mr. MacRitchie began his FMLA leave in early June 2004.

Veolia Water North America Engineering & Construction, Inc., N.A Water Systems,

- LLC, Veolia Water North American Operating Services, Inc., US Filter Corporation,

Scolt Recinos and Michael Rodi made materially untrue statements to others regarding
Mr. MacRitchie’s management of the Naugatuck project. Such statements, include but
are not limited to, stating that problems with the Naugatuck projcct had arisen because of
Mir. MacRitchie's poor management. In actuality, these defendants knew that the project
had design flaws and that the engineer and architect, each who had been charged with
approving drawings, were negligent in signing and stamping documents that they did not
properly review and that did not comply with the State of Connecticut building codes
and/or fire codes.

The aforementioned defendants made material omissions of fact in order to induce Mr.
MacRitchie to accept employment with US Filter Engineering and then made false
statements in order to terminate Mr MacRitchie’s employment for the purpose of
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-
depriving him of earned compensation.

PRAYERS FOR RELIEF

WHEREFORE, the Plaintiff, Daniel C. MacRitchie, demands judgment and relief as

follows:

1.

)

Under Count I, II and III, award of monetary relief for the damages caused by the
Defendant, Veolia Water North America Engineering & Construction, Inc., including
interest, costs, pre-judgment interest, post judgment interest, attorneys’ fees as
allowed by statute, liquidated damages (wages, benefits, attorneys’ fees, interest) as
allowed under the Family Medical Leave Act, and treble damages for violations of
the Massachusetts Wage Act, G. L. c. 149 section 150.

Under Count I, Il and III, award of monetary relief for the damages caused by the
Defendant, N.A. Water Systems, LLC, including interest, costs, pre-judgment
interest, post judgment interest, attorneys’ fees as allowed by statute, liquidated
damages (wages, benefits, attorneys’ fees, interest) as allowed under the Family
Medical Leave Act, and tieble damages for violations of the Massachusetts Wage

Act, G.L.c. 149 section 150.

. Under Count I, II and III, award of monetary relief for the damages caused by the

Defendant, Veolia Water North American Operating S_ervices, Inc,, including interest,
costs, pre-judgment interest, post judgment interest, attorneys’ fees as allowed by
statute, liquidated damages (wages, benefits, attorneys’ fees, interest) as allowed
under the Family Medical Leave Act, and treble damages for violations of the

Massachusetts Wage Act, G. L. c. 149 section 150.
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4. Under Count I, IT and III, award of monetary relief for the darr:ages caused by the
Defendant, US Filter Carporation, including interest, costs, pre-judgment interest,
post judgment interest, attomneys’ fees as allowed by statute, liquidated damages
(wages, benefits, at‘tomeyg fees, interest) as allowed under thie Family Medical Leave
Act, and treble damages for violations of the Massachusetts Wage Act, G. L. c. 149
section 150.

5. Under Count I and ITI, award of monethry relief for the damages caused by the

B Defendant, John Lucey, including interest, costs, pre-judgment interest, post
judgment interest, attorneys' fees as allowed by statute, liquidated damages (wages,
benefits, attorneys’ fees, interest) as allowed under the Family Medical Leave Act,
and treble damages for violations of the Massachusetts Wage Act, G. L. c. 149
section 150.

6. Under Count I and III, award of monetary relief for the damages caused by the
'Defendant, Scott Recinos, including interest, costs, pfe-j udgment interest, post
judgment interest, attorneys’ fees as allowed by statute, liquidated damages (wages,
benefits, attorneys’ fees, interest) as allowed under the Family Medical Leave Act,
and treble damages for violations of the Massachusetts Wage Act, G. L. c. 149
section 150.

7. Under Count I, award of monetary relief for the damages caused by the Defendant,
Brian J. Claike, including interest, costs, pre-judgment interest, post judgment
interest, attorneys’ fees as allowed by statute, liquidated damages (wages, benefits,

attorneys’ fees, interest) as allowed under the Family Medical Leave Act.

17

62



Case 1:05-cv-11064-WGY  Document 1-2  Filed 05/20/2005 Page 32 of 35

S

8. Under Count I and III, award of monetary relief for the damages caused by tl:e
Defendant, Michael Rodi, including interest, costs, pre-judgment interest, post
judgment interest, attomeys’ fees as allowed by statute, liéuidated wges (wages,

-b_cneﬁts, attorneys’ fees, interest) as allowed under the Far_.riily Medical Leave Act,
and treble damages for violations of the Massachusetts Wage Act, G. L. c. 149 _
section 150.

9. Ijnder Count II, award of monetary relief for the damages caused by the Defendant,

_ Andrew D. Seidel, including interest, costs, pre-judgnient interest, post judgment

" interest, attorneys’ fees as allowed by statute, and treble démages for violations of the

Ma;ﬁachusc_tts Wage Act, G. L. c. 149 section 150. |
. 10. Under Count II; award of monetary relief for the 4:1amages caused by the Defend_ant,
Matthew S. Thompson, including interest, costs, pm—judgmeilt interest, post judgment
intcrest, attorneys’ fees as allowed by statute, and treble damaécs for vio}ations of the
* Massachusetts Wage Act, G. L. c. 149 section 150.
L. Unc_ier C10unt I, award of monetary relief for the damages caused by' the Defendant,
- James Brown, including interest, costs, pre-judgment interest, postjudgmer_\t interest,
gt_tomeys’ fees as allowed by statut'e; and treble darr_lages for violations of the

Massachusetts Wage Act, G. L. c. 149 section 150.
4
12. Under Count I, award of monetary relief for the damélgcs; caused by the Defendant,

Mic_hacl Stark, including interest, costs and reasonable attorneys fees.

13. All other relief that this Court deems meet and proper.
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PLAINTIFF CLAIMS TRIAL BY JURY ON ALL ISSUES TRIABLE BY JURY.

The Plaintiff,
DANIEL C. MACRITCHIE
By his attorneys

" Date: March 2/, 2005 . !I Qiﬂ.:iilﬁl M Fifﬁ!! ha :@
) athan M. Feigenbaum, Esq.
A ' -B.B.O. #546686 '
‘Stephanie M. Swinford, Esq.
B.B.O. #654135
Philips & Angley
.One Bowdoin Square:
Boston, MA 02114
Tel. No. : (617) 367-8787
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